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548 YALE LAW JOURNAL 

Bills and Notes — Alteration of Payee's Name on Draft Before Certifica- 
tion — Inability of Drawee to Recover Payment Made to Holder. — The plain- 
tiff bank certified a draft and paid its amount to the defendant bank, a holder in 
due course. The plaintiff later discovered that the draft had been stolen and 
altered, by changing the name of the payee, before it had been presented to the 
plaintiff for certification. The plaintiff sued to recover from the defendant. Held, 
that the plaintiff could not recover. National City Bank v. National Bank of the 
Republic (1921) 300 111. 103, 132 N. E. 832. 

Prior to the Negotiable Instruments Law it was settled that an acceptor 
warranted the genuineness of the drawer's signature but not the other parts of a 
bill. Hence when the signature of the drawer was genuine but the amount of the 
bill was altered before it was accepted, the acceptor could recover from the holder 
of the bill. White v. Continental Nat. Bank (1876) 64 N. Y. 316. Section 62 of 
the N. I. L. provides that an acceptor of an instrument "engages that he will pay 
according to the tenor of his acceptance; and admits .... the existence of the 
payee and his then capacity to indorse." This section has been interpreted to 
mean that the acceptor "must pay to the innocent payee or subsequent holder the 
amount called for by the bill at the time he accepted, even though larger than the 
original amount ordered by the drawer." And that "a fortiori a drawee who pays 
a raised bill or check, without acceptance or certification, should not recover the 
money paid from an innocent holder." Ames, The Negotiable Instruments Law 
(1900) 14 Harv. L. Rev. 241, 243. It would seem from the wording of the 
N. I. L. and Dean Ames' interpretation, which has never been challenged, that a 
change was intended in the common law. But if so, the courts certainly have not 
recognized it. Continental Nat. Bank v. Tradesman's Nat. Bank (1899) 36 App. 
Div. 112, 55 N. Y. Supp. 545; New York Produce Exchange Bank v. Twelfth 
Ward Bank (1909, Sup. Ct.) 62 Misc. 69, 119 N. Y. Supp. 988; McClendon v. 
Bank of Advance (1915) 188 Mo. App. 417, 174 S. W. 203; Interstate Trust Co. v. 
United States Nat. Bank (1919) 67 Colo. 6, 185 Pac. 260. The theory on which 
these cases rest is that the acceptor paid the money by mistake and that the holder 
warranted the genuineness of every part of the bill except the signature of the 
drawer. To require the acceptor to warrant the tenor of the bill as it was when 
presented to him would seriously retard business. It is impossible for him to 
determine from the face of the instrument whether it has been altered. He would 
require a personal confirmation by the drawer of the tenor of every draft. It is 
the holder, who has trusted the fraudulent person, that should bear the loss. It 
is unreasonable for him to have acted in reliance on the acceptance. Further, it 
may very well be that the N. I. L. was intended to mean that the acceptor engages 
to pay only according to the original tenor of the instrument and admits the exis- 
tence of the original payee only. The instant case, however, follows Dean Ames' 
interpretation, thereby establishing a new conflict on the N. I. L. In view of the 
fact that the purpose of the N. I. L. was primarily to codify and unify the existing 
law, it is submitted that the decision is wrong and anomalous. It may be of some 
comfort to the supporters of Dean Ames that his conclusion is at least in line with 
the law of England and the Continental countries. Langton v. Lazarus (1839, 
Exch.) 5 M. & W. 628; 1 Pardessus, Cours de Droit Commercial (6th ed. 1856) 
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Conflict of Laws — Divorce Decree Obtained in Foreign State through 
Fraud — Prosecution for Bigamy. — The accused and his wife were domiciled in 
Virginia, where they separated. He later obtained a divorce, without personal 
service or appearance of his wife, in West Virginia, testifying that his wife had 
abandoned him and that more than one year had elapsed since the separation. 
The accused then married a second wife and returned to Virginia, where he was 



